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REMARKS 

The applicant respectfully requests reconsideration in view of the following remarks. 
Claims 91 and 94-104 remain rejected under 35 U.S.C, 103(a) as being obvious over Policello et. 
al,, U.S. Patent No. 5,558,806 CTolicello''). The apphcant respectfully traverses this rejection. 

At page 3, lines 9-10, of the Office Action, the examiner states, "[a] reference does not 
have to provide all possible scenarios to suggest an invention." However, the examiner must still 
take into account the reference as a whole. "[RJejections on obviousness cannot be sustained by 
mere conclusory statements; instead, there must be some articulated reasoning with some 
rational underpinning to support the legal conclusion of obviousness." KSR International Co. v. 
Tekflex Inc., 82 USPQ2d 1385, 1396 (2007) quoting In re Kahn, 441 F.3d 977, 988 (Fed. Cir. 
2006). Furthermore, the examiner cannot selectively pick and choose from the disclosed 
parameters without proper motivation as to a particular selection. The mere fact that a reference 
may be modified to reflect features of the claimed invention does not make the modification, and 
hence the claimed invention, obvious unless the prior art suggested the desirability of such 
modification. In re Mills, 916 F.2d 680, 682, 16 USPQ2d 1430 (Fed. Cir. 1990); In re FritcK 23 
USPQ2d 1780 (Fed. Cir. 1992). Thus, it is impermissible to simply engage in a hindsight 
reconstruction of the claimed invention where the reference itself provides no teaching as to why 
the applicant's combination would have been obvious. In re Gorman, 933 F.2d 982, 987, 18 
USPQ2d 1885, 1888 (Fed. Cir. 1991). 

Applying the examiner's logic, no further patents should be granted on ANY herbicide, 
because Policello suggests that herbicides might be useful. There MUST be some teaching of 
the art to suggest its use. As stated above, merely mentioning two words in the same patent does 
not teach anything about those two things. 
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At page 3, lines 16-17, of the Office Action, the examiner states that Policello teaches 
that other surfactants pan be added to the composition. Nowhere does Policello TEACH a 
composition without his silicone surfactant, and in fact, teaches away from such compositions. 
The silicone surfactant is what his patent is all about (see the title, abstract, summary of the 
invention, detailed description of the mvention, the examples and the claims). Again, the 
applicant's claimed invention is 

a microemulsion-forming-concentrate consisting of a herbicide compound in 
acid form and at least one surfactant, wherein the concentrate can be combined 
with water to form a microemulsion wherein the herbicide in the acid form is 2,4- 
dichlorophenoxyacetic acid or dicamba acid or a mixture thereof and wherein said 
surfactant consists of . . . (emphasis added) 

The silicone surfactant required by Policello is not included in the applicant's list of 
surfactants. The applicant uses "consists of language (closed language) which would exclude 
the use of the silicone surfactant required by Policello. 

At page 4, lines 9-1 1 of the Office Action, the examiner acknowledges that the applicant 
claims use "consisting of language. However, the examiner than states at page 4, lines 19-21, 

it would have been obvious at the time of Policello's invention for an artisan to 
simply exchange the silicon based surfactant another type of surfactant to arrive at 
the instant invention. 

Again, nowhere does Policello TEACH a composition without his silicone surfactant, and 
in fact, teaches away from such compositions. The silicone surfactant is what his patent is all 
about (see the title, abstract, sunomary of the invention, detailed description of the invention, the 
examples and the claims). In addition, as stated above, it is impermissible to simply engage in a 
hindsight reconstruction of the claimed invention where the reference itself provides no teaching 
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as to why the applicant's combination would have been obvious. For this reason alone, this 
rejection should be withdrawn. 

At page 4, line 13 of the Office Action, the examiner states that Policello's abstract 
discloses "composition does not require solvents". The abstract states, *'[a] surfactant blend 
comprising a polyalkyleneoxide polysiloxane and an organic compound [surfactant] ... .as an 
adjuvant in pesticide sprays.*' 

The examiner incorrectly assumes that "pesticide sprays" could include 2,4-D acid. 2,4-D 
acid is a solid and could not be sprayed without something to convert it to a liquid. This is 
implied in Policello's term, "pesticide sprays". By using this term, and not simply "pesticide", 
Policello acknowledges that the pesticide is already in a sprayable form, i.e. liquid, i.e. uses a 
solvent. The abstract makes the applicant's point even more clear that the surfactant blend of 
Policello was never contemplated as a solvent for the pesticide. 

Again, at page 4, line 13 of the Office Action, the examiner states that Policello at 
column 2, line 65- col. 6, line 24 discloses "composition does not require solvents". Policello 
discloses his unique surfactant blend and its use to provide a "dispersion of pesticide actives". 

This makes the applicant's point again. A dispersion is not the same as a solution. At 
col. 6, lines 18-20, Policello discloses that his unique surfactant blend can be used to "improve 
the spreading of foliar applied pesticidal sprays". Policello includes 2, 4-D acid as one of the 
pesticidal sprays that can be improved. 

Again, Policello uses the term "pesticidal sprays" which implies that the pesticide was 
already in a sprayable form, i.e. liquid. The surfactant has nothing to do with making the 
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pesticide sprayable. It is being used in this sense merely to spread the "pesticidal spray" on a 
leaf surface. 

A page 5, line 8 of the Office Action, the examiner refers to Policello, at column 9, lines 
19-23 and 32-36 and states that Policello discloses a range of the surfactant and pesticide that fall 
within the applicant's claimed range, 

The exammer's attention is directed towards Policello column 9, lines 24 - 30. Policello 
further describes the use ranges of the pesticide in terms of a "final application solution". This 
"final application solution" is further described in column 9, lines 37 ~ 40. This is before he ever 
discusses the addition of the surfactant, implying that the surfactant has nothing to do with the 
sprayability of the pesticide active. 

A page 6, lines 4-5 of the Office Action, the examiner states Policello teaches 
combinations of acid herbicides to surfactants. Using this logic, no further patents should be 
granted on ANY herbicide, because Policello suggests that herbicides might be useful. There 
MUST be some teaching of the art to suggest its use. Merely mentioning two words in the same 
patent does not teach anything about those two things. For the above reasons, this rejection 
should be withdrawn. 

In view of the above amendment, ^plicant believes the pending application is in 
condition for allowance. The applicant respectfully requests that an interference 
be declared over U>S> Patent 6^903345 as acknowledged by the Examiner at 
page 6 of the Office Action, 
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A one month extension has been paid. Applicant believes no fee is due with this 
response. However, if a fee is due, please charge our Deposit Account No. 03-2775, under Order 
No. 00306-003 55-US from which the undersigned is authorized to draw. 

) 

Dated: May 26, 2009 Respectfully submitted, 

Electronic signature: /Ashley L Pezzner/ 
Ashley L Pezzner 

Registration No.: 35,646 
CONNOLLY BOVE LODGE & HUTZ LLP 
1007 North Orange Street 
P. O. Box 2207 

Wilmington, Delaware 19899-2207 
(302)658-9141 
(302) 658-5614 (Fax) 
Attorney for Applicant 
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